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The Problem
My client in that case was initially 

represented by an attorney who hap-
pened to be a golfing buddy of mine 
from Detroit Golf Club. Unfortu-
nately, he was a general practitioner 
and was not very experienced in sales 
commissions disputes. My friend 
drafted a notice on behalf of the sales 
representative to inform the princi-
pal of the intention by the sales rep-
resentative to “terminate” the sales 
representation agreement. That was 
the correct action to take because the 
principal was in breach of the agree-
ment. The principal shortly there-
after acknowledged in writing that 
the agreement would “expire” in ac-

cordance with the paragraph in the 
agreement addressing the term of the 
agreement. Unfortunately, my friend 
should have objected to the charac-
terization of the “termination” as an 
“expiration,” but he did not.

The sales representation agree-
ment in that case required the prin-
cipal to pay full commissions for one 
year after termination and for a sec-
ond year at 50 percent of the appli-
cable commission rate — effectively 
a year and a half of post-termination 
commissions. Not great but not bad. 
Shortly after the lawsuit was filed, the 
attorney for the principal filed a mo-
tion for summary judgment arguing 
that no post-termination sales com-

Beware of the 
Difference Between 

“Expiration” and 
“Termination” 

In Your Sales Representation Agreement 

BY RANDALL J. GILLARY

This article addresses the important distinction 
between “termination” and “expiration” of a sales 
representation agreement. I had a case several 
years ago where this was a central issue. 
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missions were owed because the sales 
representation agreement “expired” 
and was therefore not “terminated.” 

The sales representation agree-
ment did not contain a provision for 
“post-expiration” commissions. The 
trial judge agreed with the attor-
ney for the principal and dismissed 
the claim for post-termination sales 
commissions. We went to trial on the 
issue of the underpaid pre-termina-
tion sales commissions plus the pen-
alty damages under the Michigan 
Sales Representative Commission 
Act. We won the trial and received 

full payment of the pre-termination 
sales commissions plus penalty dam-
ages. We then appealed the granting 
of the motion for summary judgment 
on the issue of the post-termination 
sales commissions to the Michigan 
Court of Appeals. 

Our position on appeal was that 
termination, cancellation and expi-
ration are essentially synonymous. 
We argued that the terms all mean 
the same thing: The agreement has 
ended. Our contention on appeal was 
that the agreement was at the very 
least ambiguous and that there was 

an issue of fact as to whether termi-
nation, cancellation and expiration 
were synonymous under the agree-
ment. The court of appeals agreed 
with us and over-ruled the trial court 
and sent the case back. Unfortunate-
ly, this was years later and the princi-
pal had since gone out of business. 

The reason for this article is that 
I continue to see provisions in sales 
representation agreements where the 
attorney for the principal is making 
a distinction between termination 
and expiration. I view this as a way 
to avoid the payment of post-termi-

The trial judge agreed with the attorney  
for the principal and dismissed the claim for 

post‑termination sales commissions.
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An agreement that requires action to 
terminate it is always preferable for 

the sales representative.

It is also a good idea to make sure 
that you have an attorney help you 

during the negotiation process.

nation commissions. If a sales rep-
resentation agreement distinguishes 
between termination and expiration, 
then the principal may be able to al-
low the agreement to expire at the 
end of the current term and arguably 
avoid the payment of post-termina-
tion commissions. If the provision 
for post-termination commissions 
specifically refers to “termination” 
then the principal would have the 
ability to argue that the agreement 
“expired,” i.e., it was not “terminat-
ed.” This is a problem which should 
always be avoided.

The Solution
My solution to this problem is es-

sentially two-fold:
•	 First,	I	never	use	the	term	“expire”	
or “expiration” in a sales representa-
tion agreement. If there is a need to 
refer to the end of the agreement, 
then I use the term “terminate” or 
“termination.” Termination is suf-
ficient to describe any end to the 
agreement. 
•	 Second,	never	 sign	a	 sales	 repre-
sentation agreement that has a fixed 
term (i.e., one that does not auto-
matically renew). Contracts with 
automatic renewal provisions are 
often referred to as “Evergreen” con-

tracts because they never expire. The 
agreement continues until one of the 
parties takes action to terminate it. 
Typically, this would be by a written 
notice of termination. An agreement 
that requires action to terminate it is 
always preferable for the sales rep-
resentative. The problem with the 
difference between expiration and 
termination generally will not exist if 
the contract cannot expire.

There is one other key reason why 
a sales representative should not sign 
a sales representation agreement 
with a fixed term. Once a sales rep-
resentation agreement is signed it 
usually gets stuck in a drawer some-
where and no one ever looks at it 
again until there is a problem. That 
could be several years down the road. 
It is preferable not to be in a situation 
where the sales representation agree-
ment ends by its terms. Otherwise, 
there is a big question as to what the 
terms and conditions of the sales 
representation agreement are after it 
ends, and the parties continue their 
relationship. This is a problem which 
should be avoided. As stated above, 
there is a simple fix for that. 

It is also a good idea to make sure 
that you have an attorney help you 
during the negotiation process. It is 
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Legal Counseling

One of your benefits as a 
MANA member is a 30‑minute 
consultation with an attorney 
known to us as being 
experienced and knowledgeable 
about the manufacturers’ agency 
business and laws that govern 
rep‑principal relationships.

The purpose of this short 
consultation is to enable you 
to get a quick answer to a 
general legal question. It is not 
intended for you to get specific 
legal advice or services such 
as a contract review or even a 
contract clause review.

The attorney you are speaking 
with will make the decision as 
to whether the consultation falls 
under the no‑charge member 
benefit category or under a 
fee for service category. If the 
attorney believes the service is 
one you should be invoiced for, 
he should notify you and allow 
you to make the decision as to 
whether to proceed or not. Part 
of this notification would include 
the hourly rate and an estimate 
of the amount of time involved.

Randy J. Gillary is recognized as a top legal expert on sales com-
missions. He has handled landmark sales commission cases and 
is an active litigator, counselor, legal writer and lecturer. His law 
practice is devoted to insuring that sales professionals are paid the 
commissions they have earned. He is also the author of Protecting 
Your Commissions — A Sales Representative’s Guide. To contact 
him or to order a copy of his book, you may visit his website at 
www.gillarylaw.com, call (800) 801-0015, go to Amazon.com, 
or contact him at The Law Offices of Randall J. Gillary, P.C., 
201 W. Big Beaver Road, Ste. 1020, Troy, Michigan 48084.

not my purpose to try to convince 
you to hire an attorney to keep my 
brethren in the legal field working. In 
fact, I will digress here for a moment. 
I recently received an award from my 
local bar association celebrating the 
fact that I had been a member for 40 
years. I used to think that would be 
a big deal, but I was underwhelmed 
when I received the award. I just re-
alized that I had just received the ul-
timate participation award. I almost 
never attended most bar association 
functions because to me they were 
mostly focused on helping lawyers. 
I have always believed that the pri-
mary responsibility of a lawyer was 
helping clients.

Anyway, one key reason to get 
some help from an attorney is that 
chances are that you do not know 
what you do not know. It has been 
my experience that lawyers repre-
senting the other side will often plant 
what I call “land mines” in the sales 

representation agreement. Making a 
distinction between expiration and 
termination is an example of this. As 
noted above, even lawyers do not al-
ways recognize that this can be a sig-
nificant problem. 
	 Further,	you	should	not	seek	help	
from just any attorney. The practice 
of law is like the practice of medicine 
in many respects. You do not want to 
go to a general practitioner for brain 
surgery. By the same token, you 
should try to find an attorney who 
is experienced and familiar with the 
specific area of the law involved and 
understands your business. I would 
recommend that you contact one of 
the rep-savvy attorneys listed in the 
member area of the MANA web-
site (www.MANAonline.org). That 
would be a good place to start. 

MANA welcomes your comments on 
this article. Write to us at mana@
manaonline.org.
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